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This Article surveys significant legal developments in India during 2016.1

I.

India's Foreign Direct Investment Policy in 2016

The Government of India pursued its reform-oriented path in 2016 to
ensure India maintains its vantage position in attracting foreign investment.
While the policy framework on Foreign Direct Investment (FDI) remains
largely unchanged with sectors classified under the automatic or the
approval route for FDI, there has been a steady liberalization process with
many sectors classified under the automatic route. Sectoral caps and related
conditions have also been relaxed to better facilitate the inflow of FDI into
India.
* The committee editors were Kavita Mohan, GDLSK LLP (Washington D.C.); Aseem

Chawla, Founder, ASC Legal, Solicitors & Advocates (New Delhi, India); and Shamik Saha,
ASC Legal, Solicitors & Advocates (New Delhi, India). Section I was authored by Sharanya G.
Ranga, Partner, and Neil Lopez, Associate, Advaya Legal; Section II was authored by Radhika

Parikh, Nishith Desai Associates (Mumbai, India) and Mansi Seth, Nishith Desai Associates
(New York); Section III was authored by Nihal Kothari, Partner, and Prajakta Menezes,
Principal Associate, Khaitan & Co.; Section IV was authored by Anand Desai, Managing
Partner, and Ajay Shaw, Partner, at DSK Legal; Section V was authored by Satyajit Gupta,
Advaita Legal, (New Delhi, India); Section VI was authored by Gyanendra Kumar, Partner,

Cyril Amarchand Mangaldas (New Delhi, India); Section VII was authored by Aakanksha Joshi,
Partner, and Raghav Vashisht, Associate, Economic Laws Practice, Advocates & Solicitors;
Section VIII was authored by Debjani Aich, Partner, Kochhar & Co.; Section IX was authored

by Shruti Chopra (New York and India); Section X was authored by Jayesh H, Founding
Partner, Arunabh Choudhary, Partner and Avikshit Moral, Partner, Juris Corp; Section XI was
authored by Poorvi Chothani, Managing Partner, LawQuest (Mumbai); Section XII was
authored by Namrata Patodia Rastogi (Washington D.C.).
1. The information provided in the article is intended for informational purposes only and
does not constitute legal opinion or advice. Readers are requested to seek formal legal advice
prior to acting upon any of the information provided herein.
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1.

E-commerce

[VOL. 51

The policy announcement for FDI in e-commerce in March 2016
permitted up to 100 percent of FDI under the automatic route in the
"marketplace model of e-commerce" subject to a host of conditions.2 The
"marketplace model of e-commerce" refers to an e-commerce entity
providing a technology platform to act as a facilitator between the buyer and
the seller. Marketplace entities can provide ancillary services to sellers
relating to warehousing, logistics, order fulfilment, call centre, payment
collection, and other services.3 FDI in the inventory-based business model
has been prohibited. Marketplace entities have been restricted from directly
or indirectly influencing the sale price of goods and services. Further, only
up to 25 percent of the sales effectuated through the e-commerce
marketplace is permitted through each vendor.4 The regulations have
increased the cost of doing business in this sector with companies adopting
structural changes to be in compliance thereof.
2.

Civil Aviation

FDI in scheduled air transport services has been increased from 49
percent to 100 percent under the approval route.5 FDI in existing projects
has also been permitted up to 100 percent under the automatic route with
the aim of modernizing airport infrastructure. These liberalised FDI norms,
along with the National Civil Aviation Policy unveiled in June 2016,6 are
expected to be a game-changer for the civil aviation sector in India.
3.

Other Sectors

There has been a significant relaxation of norms in sectors such as
defense, private security, pharmaceuticals, single-brand retail trading, and
broadcasting.7
2. Ministry of Com. & Indus., Dep't of Indus. Polity & Promotion: Guidelines Jbr Foreign Direct
Inv.
(FDI) on E-commerce (2016), http://dipp.nic.in/English/acts-rules/PressNotes/

pn3_2016.pdf.
3. Id.
4. Id.
5. MINISTRY OF COM. & IN)us., DE'T OF INous. PoLIcY & PROMo-ION: REv. OF
FOREIGN DIRECT INv. (FDI) POLICY ON VARIOUS SECTORs (2016), http://dipp.gov.in/

English/actsrules/PressNotes/pn5-2016.pdf.
6. Press Release, Press Info. Bureau, Gov't of India, Ministry of Civ. Aviation, Nat'l Civ.
Aviation Policy, 2016: Salient Features (June 15, 2016), http://pib.nic.in/newsite/

PrintRelease.aspx?relid=146238.
7. MINIS-Ry OF COM. & INDUS., DEP'T OF INDUS. POLICY & PRoMOTION: CONSoLIDATED
FDI POLICY CIRCULAR
OF 2016
(2016), http://dipp.gov.in/English/Policies/

FDICircular 2016.pdf.
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Deferment of Consideration

A notable policy amendment permits deferment of purchase consideration
in transfer agreements for a maximum period of eighteen months from the
date of the definitive agreements and up to 25 percent of the total
consideration sans prior approval.8 Parties can open an escrow account in
India for depositing the deferred consideration or for indemnity purposes,
up to a period of eighteen months in accordance with the stipulated
guidelines. This is expected to provide flexibility to entities while
structuring cross-border M & As.

II.

Tackling Black Money in India

The Income Declaration Scheme (IDS) was announced in the 2016 Union
Budget as a window for Indian taxpayers to declare undisclosed income, also
known as black money, and to clear up past tax transgressions. However, the
current Government's crusade against black money started much earlier,
with a Supreme Court-monitored Specific Investigation Team being
constituted in Prime Minister Modi's first cabinet meeting. In addition to
introducing the Black Money (Undisclosed Foreign Income and Assets) and
Imposition of Tax Act, 2015 (BMA),9 the Government has also taken steps to
renegotiate tax treaties for effective information exchanges, enable lower
classes to open bank accounts, amend the Benami Transactions
(Prohibitions) Act, 2016,10 and encourage use of digital payments-all in an
effort to curb the prevalence of black money in India.

A.

BLACK MoNEY ACT, 2015

In 2015 the Government notified the BMA, which imposes a tax of 30
percent and penalty of up to 90 percent on all undisclosed foreign income
and assets. BMA also provided for a one-time window for persons affected
by the legislation to make voluntarily disclosure prior to September 30,
2015. Disclosures made during the window were subject to the same tax, but
a lower penalty of 30 percent.]]
8. Foreign Exchange Mgmt. Act Notification, REs. BANK OF INDIA. (May 20, 2016), https://
rbi.org.in/SCRIPTs/BSFemaNotifications.aspx?Id=10431.
9. The Black Money (Undisclosed Foreign Income & Assets) & Imposition of Tax Act, 2015,
MiNisTRzY OF LAW AND JUST. (May 26, 2015), http://www.indiacode.nic.in/acts-in-pdf/2015/
201522.pdf.
10. The Benami Transactions (Prohibition) Amend. Act, 2016, MINISTRY OF LAW AND JUST.
(Aug. 10, 2016), http://www.prsindia.org/uploads/media/Benami/Benami%20Transactions%20
Act,%202016.pdf.
11. See The Black Money (UndisclosedForeignIncome & Assets) & Imposition of Tax Act, 2015, supra
note 9.
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INCOME DECLARATION SCHEME, 201612

Unlike BMA's disclosure window, the IDS, effective as of June 1, 2016,
was an opportunity for persons to disclose undisclosed income other than
foreign income/assets. Income disclosed under the IDS was subject to tax at
30 percent, as well as access and a penalty on the taxed amount, resulting in
an effective 45 percent tax. The disclosures were to be made by September
30, 2016, and payment was to be made by November 30, 2016. Further,
subject to certain conditions, these disclosures were not subject to the wealth
tax and persons making these disclosures were not subject to prosecution
under the Income Tax Act, 1961, the Wealth Tax Act, 1957, and/or the
Benami Transactions (Prohibition) Act, 2016.
As per media reports, while the disclosure window under BMA was
considered unsuccessful because it only resulted in about 4,000 crore
rupees' 3 being unearthed, the IDS was much more effective as it brought
more than 65,000 crore rupees1 4 to taxation. IDS' success may be attributed
to several efforts to spread awareness and the Revenue Department's
strategic use of information and data mining to reach out to relevant
taxpayers in order to encourage disclosures.
C.

LATEST MOVE-DEMONETIZATION ON NOVEMBER

8, 2016

On November 8, the Government cancelled denominations of 500 and
1000 rupees and replaced these with new 500 and 2000 rupee notes, which
could be exchanged for cancelled notes or withdrawn at banks subject to
monetary caps. 15 Keeping in mind that the most widely used denominations,
by value, are the 500 and 1000 rupee notes, these notes constitute a
substantial portion of the total black money in India. Thus, with its decision
to cancel these denominations, the Government has arguably made
worthless the coffers of black money stashed away undisclosed to banks or
revenue authorities.
Over the past two years, the Government has been working to eliminate
black money and prevent corruption and monetary abuse. This past year has
not only seen the Government's most effective disclosure scheme, but also
12. The Income Declaration Scheme Rules, 2016, Gov- OF INDA, MINISTRY OF FINANCE (May
19, 2016), http://www.incometaxindia.gov.in/communications/notification/notification33
2016.pdf.
13. Black Money: Gov't Collects Rs 3,770 crfrom Over 600 Stash Holders, THEFr EcON. TIMES
(Oct. 1, 2015), http://economictimes.indiatimes.com/news/economy/finance/black-moneygovernment-collects-rs-3770-cr-from-over-600-stash-holders/articleshow/49177887.cms.
14. Rs 65,000 Crore Revealed in Black Money Disclosure Scheme, THE TIMEs OF INDIA (Oct. 2,
2016), http://timesofindia.indiatimes.com/india/Rs-65000-crore-revealed-in-black-money-dis
closure-scheme/articleshow/54635098.cms.
15. Rajesh K. Singh & Iain Marlow, India Abolishes 500 & 1,000 Rupee Notes to Fight
Corruption, BLOOMBERG NEws (Nov. 8, 2016) https://www.bloomberg.com/news/articles/2016
-11-08/india-abolishes-inr500-1 -000-rupee-notes-to-fight-corruption.
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the culmination of its work through demonetization resulting in the
devaluation of any remaining undisclosed funds.

III.

Inuninent Introduction of GST in India

In 2017, the Indian Government will be implementing major indirect tax
reforms by replacing the multiple indirect taxes that have fragmented the
Indian market with a uniform Goods and Services Tax (GST).16 The
dismantling of tax barriers among twenty-nine States will make India a
common market, leading to consolidation of manufacturing facilities and
modernisation of the supply chain. Through these measures, it is expected
that the Indian GDP growth rate will be boosted by up to 2 percent.' 7
The hallmark of the proposed GST is to subsume multiple indirect taxes
and allow seamless input tax credit throughout the value chain. All business
entities will be treated as "pass through" entities eligible for credit of input
taxes and the tax incidence will be borne by the ultimate consumer. This
fundamental change will improve the competitiveness of indigenous
manufacturing because the cascading impact of taxes will be eliminated from
the cost.
The Indian Government has also taken initiatives to promote an investorfriendly tax regime that is transparent and non-adversarial. The entire tax
administration process is being digitized, including filing of tax returns,
online payment and refund of tax, approving input tax credit, and tax
assessment. A special purpose vehicle, GSTNET, is being used to facilitate
this process.
Further, the Indian Government is determined to eliminate unaccounted
money from the economic system so that savings are used productively. As
discussed above, radical step to demonetise high value currency notes was
taken on November 8, 2016. Digitalisation of the entire GST process with
automatic checks on business transactions is a step in the same direction.
The proposed GST structure in India is unique compared to other
countries. There is a dual levy of GST, Central GST and State GST, on the
same value of each transaction. The tax payment is also split accordingly
and will get credited directly to the Central GST and respective State GST
Accounts by GSTNET. In the case of inter-state transactions and imports,
Integrated GST (IGST) will be collected, which will be an aggregate sum of
Central GST and State GST. This will then be split between the Central
16. The Const. (One Hundred & FirstAmend.) Act, 2016 MINIsTRY oF LAW AND JUST. (Sept. 8,
2016), http://lawmin.nic.in/ld/The%20Constitution%20(One%20Hundred%20and%20First
%20Amendment)%20Act,%202016.pdf.
17. Vijay Kelkar, 'A well-designed GST can boost GDP growth by 2%', MONvTODAY (Dec.
2009), http://www.businesstoday.in/moneytoday/expert-view/a-welldesigned-gst-can-boostgdp-growth-by-2percent/story/8474.htrnl.
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and State.18 Accordingly, the Indian Parliament has passed separate
legislations for Central GST and Integrated GST. State Assemblies are now
in the process of passing respective State GST Acts, which have uniform tax
law and procedures. Some States have already passed GST Act of respective
State.
Under this system, the challenge for a business, especially service
providers having a PAN India presence, is in statewide registration and
records maintenance. Tax disputes are likely in the event tax payment is
made to an incorrect tax jurisdiction.
GST will change the way business is conducted in India. The parity
between import of goods and sourcing from local manufacturers will also
change. It promises to provide immense opportunities for restructuring
business processes and the supply chain as well as improving profitability and
competitiveness. It is critical that existing businesses and potential investors
proactively assess the implication of this monumental change in order to
optimize benefits.
IV.

The Insolvency and Bankruptcy Code

India's Insolvency and Bankruptcy Code, 2016 (Code)19 aims to provide a
single comprehensive bankruptcy and insolvency law for reorganization and
insolvency resolution of corporate persons, partnership firms, and
individuals, in a time bound manner, applying consistent and coherent
provisions to affected stakeholders. It introduces the requirement for these
entities to avail themselves of the services of professionals. This should help
resolve bankruptcy and insolvency situations efficiently which, in turn, is a
positive step for business.
The Code provides for the establishment of the following institutional
framework:
* The Insolvency and Bankruptcy Board of India (Board) will act as the
insolvency regulator, exercising regulatory oversight over insolvency
professionals, insolvency professional agencies, and informational
utilities.20
* The Debt Recovery Tribunal (DRT) will be the adjudicating authority
for individuals and unlimited liability partnership firms, and appeals
shall lie with the Debt Recovery Appellate Tribupal.2I The National
Company Law Tribunal (NCLT) shall be the adjudicating authority
18. ModelIGSTLaw, GST CouNcir SECRETAIAT (Nov. 2016) 21, http://www.cbec.gov.in/
resources//htdocs-cbec/gst/draft-igst-law-25-11-2016.pdf;jsessionid=E2085BOC8E5271
FF7CCC859C1B292214
19. The Insolvency & Bankr. Code, 2016, Bill No. 349-C of 2015, http://www.prsindia.org/
administrator/uploads/media/Bankruptcy/Bankruptcy%20Code%20as%20passed%20by%20
LS.pdf.
20. Id. at 80.
21. Id. at 76.
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for companies and limited liability entities, and appeals of NCLT
decisions will go to the National Company Law Appellate Tribunal.22
Insolvency professionals must be members of Insolvency Professional
Agencies registered with the Board. The Board shall make model
bylaws that may be adopted by insolvency resolution agencies to
ensure competency, and the professional and ethical conduct of its
members.23
Information utilities registered with the Board will collect, collate,
authenticate, and disseminate financial information from companies
and creditors of companies.24
The Code prescribes an insolvency resolution process (IRP) for
corporations with a strict timeline of 180 days, with a one-time
extension of ninety days.25 During this process, creditors and the
debtor are required to deliberate on viability of the business of the
debtor and formulate a plan if the business is found to be viable. Each
decision by the creditors' committee requires a 75 percent majority
vote and is binding on the corporate debtor and all its creditors.26
The NCLT can order a moratorium for the period of the IRP during
which no judicial proceedings for recovery, enforcement of security
interest, sale or transfer of assets, or termination of essential contracts
can take place against the debtor.27
The NCLT can appoint an insolvency professional or "Resolution
Professional" to administer the IRP, whose primary function is to take
over the management of the corporate debtor and operate its business
as a going concern under the broad directions of a committee of
creditors.28

In the event no resolution plan is agreed upon, or the creditors or
NCLT decide to liquidate the debtor, the adjudicating authority will
pass an order for liquidation of the debtor.29
* The Code also changes the priority waterfall for distribution of
liquidation proceeds. After the costs of insolvency resolution, secured
debt together with workmen dues for the preceding twenty-four
months, rank highest in priority. Central and State Government dues
stand below the claims of secured creditors, workmen dues, employee
dues, and other unsecured financial creditors.30

*

22.
23.
24.
25.
26.
27.
28.
29.
30.

Id. at 34.
Id. at 81.
Id. at 86.
Id. at 12.
The Insolvency & Bankr. Code, supra note 19, at 16.
Id. at 12.
Id. at 13.
Id. at 21.
Id. at 30-31.
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Finally, the Code enables the Government to enter into bilateral
arrangements to deal with cross border implications of insolvencies,
which will work on principles of reciprocity.31
Amendments to Indian Arbitration Law

The [Indian] Arbitration and Conciliation Act 1996 (Arbitration Act) is
based on the United Nations Commission on International Trade Law
Model Law. In the two decades since, arbitration in India has been plagued
by various issues, including costs and procedural delays, making it no better
than litigation through courts. The Law Commission of India took up this
issue and provided its recommendations by way of its 246th report in 2014.
With this background, the Government promulgated an ordinance on
October 23, 2015 to carry out wide-ranging changes to the law governing
arbitration in India. This was followed by amendments to the Arbitration
Act being passed by the Parliament.32

A.

KEY

CHANGES

The amendments have allowed international commercial arbitration
proceedings, in which at least one of the parties is a foreign entity, to access
certain provisions set out in Part I of the Arbitration Act. Most notably, this
includes Section 9, which allows parties to approach Indian courts for
interim measures. This is significant, as the last few years have seen
contradictory judicial pronouncements in this arena.
A newly introduced Section 29B now provides the parties an option to
choose a fast track procedure to conduct the arbitration. Under the fast
track procedure, the award is required to be made within a period of six
months from the date the arbitral tribunal enters upon reference. To opt for
this procedure, parties are required to expressly agree in writing to have
their dispute resolved by the fast track procedure. Such agreement has to be
made at a stage prior to, or when, the arbitral tribunal is being appointed.
The amendments endeavour to provide more clarity on the substantive
law and procedure regulating the award of costs in arbitration as well as the
circumstances that the court or tribunal shall consider before an award of
costs is made.
Section 34 of the Arbitration Act provided that an arbitral award could be
set aside if the court finds that the arbitral award is in conflict with the public
policy of India. However, the scope and extent of the term "public policy"
has been vulnerable to being exploited by judgment debtors who attempt to
set aside an unfavourable arbitral award. The amendment attempts to
address this issue by clarifying the meaning of an award being in conflict
with the public policy of India by referring to the instances set out by the
31. Id. at 91.
32. The Arbitration & Conciliation (Amend.) Act, 2015, MIm~s'RY ou LAW AND JUST. (Dec. 31,
2015), http://www.indiacode.nic.in/acts-in-pdf/2016/201603.pdf.
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Supreme Court of India in Renusagar Power Co. Ltd. v. General Electric Co.33
However, these instances are still not entirely objective in nature.
Summing up, the amendments to Indian arbitration law are well
intentioned and, subject to them being followed "in letter and spirit" by
tribunals, courts, and parties to arbitration, bound to improve the arbitration
scenario in India. Since Indian arbitrations are usually ad hoc, the true aim
of these amendments is to introduce some much-needed discipline.
On the other hand, the amendments might have certain negative
ramifications as well. For example, applying Section 9 to international
commercial arbitrations might create more ambiguity, especially since
foreign courts may exercise concurrent jurisdiction due to the seat of
arbitration being offshore.
VI. Commercial Courts, Commercial Division and Conunercial
Appellate Division of High Courts Act, 2015
The Commercial

Courts,

Commercial

Division and

Commercial

Appellate Division of High Courts Act, 2015 (Act)34 was brought into force

with retrospective effect from October 23, 2015. The intent of the Act is to
ensure speedy disposal of high value, complex commercial disputes, and to
bring about reform in the civil justice system in India.3s The Act provides
for the development of Commercial Courts,36 as well as for the development
of Commercial Divisions37 and Commercial Appellate Divisions38 in the
Indian High Courts39 for adjudicating commercial disputes exceeding the

specified value of one crore rupees.
33. Renusagar Power Co. Ltd. Vs. Gen. Electric Co., (1993) SCR 31-32 (India).
34. The Com. Courts, Com. Division & Com. App. Division ofHigh Courts Bill, 2015, Bill No. XXV
2
of 2015, http://www.prsindia.org/uploads/media/Commercial%20courts/Commercial% 0
courts%20bill,%202015.pdf.
35. Com. Division & Com. App. Division of High Courts & Com. Courts Bill, 2015, LAW
COMMISSION Of INDIA (Jan. 2015), http://lawcommissionofindia.nic.in/reports/ReportNo.
253_CommercialDivisionandCommercialAppellateDivision ofHigh_.Courts.and
CommercialCourtsBill.2015.pdf.
36. Section 2(1)(b) of the Act states that "'Commercial Court' means the Commercial Court
constituted under sub-section (1) of section 3." The Com. Courts, Com. Division & Com. App.
Division of High Courts, supra note 34, at 2.
37. "Commercial Division" means the Commercial Division in a High Court constituted
under sub-section (1) of section 4 of the Act. The Com. Courts, Com. Division & Com. App.
Division of High Courts, supra note 34, at 4.
38. "Commercial Appellate Division" means the Commercial Appellate Division in a High
Court constituted under sub-section (1) of section 5 of the Act. The Com. Courts, Com. Division
& Com. App. Division of High Courts, supra note 34, at 4.
39. There are twenty four High Courts in India, which exercise supervisory jurisdiction and
superintendence over all courts and tribunals throughout the territories in relation to which
they exercise jurisdiction. Jus Dicere, Const. Law, DISCOVER THE WORLD of LAW (Apr. 13,
2017), https://www.jdicere.com/revisional-power-vis-vis-writ-proceedings-article-226-227constitution-indial.
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COMMERCIAL DISPUTES

The commercial disputes forming the subject-matter of the Act may arise
out of a broad range of transactions and activities, including the following:
* Ordinary transactions of merchants, bankers, financiers, and traders;
* Export or import of merchandise or services;
* Joint venture agreements;
* Shareholder agreements;
* Agreements relating to immovable property used exclusively in trade
or commerce; and
* Intellectual property rights.40

B.

CONSTITUTION OF COURTS UNDER THE ACT

The Act requires state governments 4' to constitute, after consultation with
the concerned High Court, such number of Commercial Courts at the
district level as it may deem necessary for exercising the jurisdiction and
powers conferred under this Act. However, the Act provides that
Commercial Courts shall not be constituted for the territory over which the
High Court has ordinary original civil jurisdiction i.e., where the High
Court is the court of first instance. In all High Courts having ordinary civil
jurisdiction (such as the High Courts at Delhi, Bombay, Calcutta, Madras,
and Himachal Pradesh), the Chief Justice of the High Court may, by order,
constitute a Commercial Division having one or more benches consisting of
a single Judge, for the purpose of exercising the jurisdiction and powers
conferred on it under this Act. Further, a Commercial Appellate Division
shall be set up in all the High Courts to hear appeals against (1) Orders of
Commercial Division of the High Courts; and (2) Orders of the Commercial
Courts. The Act further accords jurisdiction for arbitration matters as well.
While the efficacy of the Act remains to be seen, procedural reforms
contemplated under the Act are expected to significantly improve India's
existing legal institutions.
VII.

Changes in the Indian Trust Act

The Indian Trust Act, 1882 (Trust Act) was enacted more than a century
ago, and was based primarily on the English trust laws. Until 1882, the
development of the law of private trust was fully entrusted to the courts of
India. In the year 1879, the Law Commission, with the intention to codify
laws on private trusts, drafted the first bill on the subject matter, which was
later enacted as the Indian Trust Act, 1882. Over the past century, certain
amendments have been made to the Trusts Act, primarily to expand the
40. Section 2 (1)(c) of the Act defines the term "Commercial Disputes." The Com. Courts, Com.
Division & Com. App. Division ofHigh Courts, supra note 34, at 2.
41. India has twenty-nine states and seven union territories. State & Union Territories, KNow

INLoA, http://knowindia.gov.in/knowindia/state-uts.php (last visited Apr. 15, 2017)
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scope of its applicability. In July this year, the Indian Parliament made a
substantive amendment to the Trusts Act in order to relax the restrictions on
the investment of trust property. 42

A.

EARLIER POSITION

Section 20 of the Trust Act previously stated that "where the trust
property consists of money and cannot be applied immediately or at an early
date for the purposes of the trust, the trustee is bound to invest only in the
securities enumerated under the section." These included some preindependence securities, such as securities issued by the United Kingdom
and Ireland, by municipalities of the Presidency towns of Bombay, Madras,
and Calcutta (erstwhile administrative divisions of the British India), and the
port trust of Rangoon town and Karachi. Apart from the securities enlisted
therein, Section 20 allowed investment in securities authorized by the
instrument of trust i.e., the trust deed, securities of the State or the Central
Government wherein the principal amount and the interest is guaranteed by
such Government, or specific securities which are expressly notified by the
Central Government3 or under the rules of any High Court for such
investment. Section 20A of the Trusts Act restricts the trustee from
purchasing redeemable stock at a premium in the securities as provided
under Section 20 if the price exceeds the redemption value. The investment
limitations remained even after independence, although since then, the
ability of an Indian trustee to acquire the foreign securities listed was
restricted under foreign exchange laws.
B.

CURRENT POSITION

Given that the Trusts Act was enacted prior to independence and hence
contained references to securities issued in the United Kingdom and
erstwhile British India, an alignment with the current political and legal
scenario was necessary. All securities that were specifically listed have been
deleted and the provision now requires investment in any of the securities or
class of expressly authorized by the instrument of trust, or the securities
notified by the Central Government. Further, the restriction on the ability
of the trustee to acquire redeemable shares at a value higher than the
redemption value has been deleted.
42. The Indian Trusts (Amend.) Act, 2016, MINISTRY OF LAW AN)jUST. (July 26, 2016), http://
2
www.prsindia.org/uploads/media/Indian%2OTrust/Indian%20Trusts% 0(Amendment)

%20Act,%202016.pdf.
43. These notifications refer to specific securities issued at a specific time. As an example,
under this provision the Central Government has, in the past, notified bonds of Indian Railways
Finance Corporation as notified on March 6, 1996, and unsecured Redeemable Flexi Bonds of

Industrial Development Bank Of India Limited as notified on February 23, 1996. Indian
Railway Fin. Corp., A Gov'r oF INDIAN ENTERPRISr, http://irfc.nic.in/bond.asp?lang=1

(last

visited Apr. 15, 2017).
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With this amendment, the Central Government is not required to
expressly notify a security as being eligible for investment. Instead, greater
autonomy and flexibility has been conferred on trustees to make decisions on
investment of trust-money based on their assessment of the risk return trade
off and the relevant provisions of the trust deed.
VII.
A.

India-Reforms in Employment and Labour Laws in 2016
THE PAYMENT OF

BoNus (AMENDMENT AcT), 2015 (BoNus

AMENDMENT ACT)4

The Bonus Amendment Act, which was passed on December 31, 2015,
and published on January 1, 2016, incorporates critical changes to the
Payment of Bonus Act, 1965 (PB Act), which is a social welfare legislation
law providing for payment of statutory bonus. Key changes with
retrospective effect from April 1, 2014 are:
1. Amendment to the eligibility limit of an "employee," whereby an
employee earning a monthly salary/wages of Rs. 21,000 is eligible for
statutory bonus, an increase from the earlier monthly cap of Rs.
10,000.
2. Under the PB Act, if an eligible employee's monthly salary/wage
exceeded Rs. 3,500 (approx. USD 58), the minimum or maximum
statutory bonus payable was calculated as if the monthly salary/wage
was Rs. 3,500. This monthly ceiling is now increased to Rs. 7,000 or
the minimum Government-notified wage notified, whichever is
higher.
The retrospective application of the PB Amendment Act caused
widespread pushback from employers, as it required an employer to account
for a higher payout going back two financial years. This has been legally
challenged in various States, with the High Courts across several States,
including Tamil Nadu and Karnataka, passing interim orders staying the
retrospective application.

B.

THE

CHILD LABOUR (PROHIBITION AND REGULATION)

AMENDMENT ACT, 2016

(CL

AMENDMENT AcT)45

The CL Amendment Act was passed in July 2016, amending the Child
Labour (Prohibition and Regulation) Act, 1986. Key features of this Act are:
1. A child is not allowed to work in any occupation, as compared to the
earlier prohibition preventing a child from working in specified
44. The Payment of Bonus (Amend.) Act, 2015, MINISTRY oF LAW AND JusT. (Dec 31. 2015),
http://www.prsindia.org/uploads/media/Payment%20of/`20Bonus/Payment%20of%20
Bonus%20Act,%202015.pdf.
45. The Child Labour (Prohibition& Reg) Amend. Bill, 2016, Bill No. LXll-C of 2012, http://
www.prsindia.org/uploads/media/Child%20Labour/Child%20labour%20as%20passed%20
by%20RS.pdf.
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employments. There are certain exceptions, such as helping the
family or family enterprise after school hours or during vacation,
provided these activities do not interfere with a child's education or
occur in specified hazardous occupations or processes.
2. The penalties for employing a child have been substantially increased.
3. The introduction of the concept of an "adolescent," a person fourteen
to eighteen years of age, who is prohibited from working in specified
hazardous occupations and processes, including mines.
These amendments have been welcomed because of the overriding
restriction on employing a child. The amendments also support the
Government's position that exceptions are required to ensure that India's
artisanal and farming work continues, while also giving a child the right to
education.

C.

THE MATERNITY BENEFIT

(AMENDMENT) BILL, 2016 (MB

BEL)46

In August 2016, the MB Bill, seeking to amend the Maternity Benefit Act,
1961 (MB Act), was passed by the Lok Sabha and now needs to be passed by
the Rajya Sabha and receive Presidential assent. Key features are:
1. Paid maternity leave increased from twelve to twenty-six weeks.
2. The concepts of a "commissioning mother" and an adoptive mother
have been introduced, both of whom are entitled to twelve weeks paid
maternity leave.
3. The concept of "work from home" has been introduced.
4. An establishment with fifty employees needs to set up a criche facility.
The amendments are progressive in nature, covering a wider ambit for the
term "mother," and providing more maternity leave. From an employer's
perspective, however, there will be greater financial implications due to the
increased paid maternity leave payment as well as an increase in the benefits
needed to be paid to the new categories of eligible female employees.
IX. The Aadhaar (Targeted Delivery of Financial and Other
Subsidies, Benefits and Services) Act, 2016
In 2010, the Indian Government started issuing Aadhaar cards, a twelvedigit unique identification number to all the residents47 of India, to provide
certain subsidies, benefits, and services to these individuals. To provide
legislative support to the legality of this Aadhaar card, particularly with the
46. The Maternity Benefit (Amend.) Bill, 2016, Bill No. XLIII of 2016, http://www.prsindia.org/
6
2
uploads/media/Maternity%20Benefit/Maternity%20Benefit%2Bill,% 0201 .pdf
47. "Resident" is an individual who has resided in India for a period amounting to 182 days or
more in the twelve months immediately preceding date of application for enrollment. The
Aadhaar (Targeted Delivery ofFin. & Other Subsidies, Benefits & Serv) Act, 2016, MINISTRY Or
LAW AND JUSTICE 3 (Mar. 25, 2016), https://uidai.gov.in/beta/images/the-aadhaar-act

_2016.pdf.
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use of the Aadhaar card and protection of information collected during
enrollment, the Aadhaar (Targeted Delivery of Financial and Other
Subsidies, Benefits and Services) Act, 2016 (Aadhaar Act) came into force on
March 26, 2016.48
A.

ENROLLING TO OBTAIN THE AADHAAR CARD

To obtain an Aadhaar card, an individual is required to provide biometric49
and demographic informationo (Identity Information). The Aadhaar Act
requires that the enrolling agency inform the individual about the way their
information will be used, with whom it intends to share the information, and
the right to access the information, including the procedure for making such
requests.

B.

AUTHENTICATION OF THE AADHAAR NUMBER

By paying certain fees, any agency or person (requesting entity) can
submit Identity Information to the Unique Identification Authority of
India5' (UIDAI) for authentication of the Aadhaar number. The requesting
entity must, however, obtain consent before collecting this Identity
Information and ensure that it is only used for authentication. The
individual shall also be provided details on what information may be shared
upon authentication, how it may be used, and alternatives to submission of
Identity Information. Further, when responding to such authentication
requests, the UIDAI can provide any Identity Information, excluding core
biometric information i.e., fingerprints or iris scans.
C.

PROTECTION OF INFORMATION

The UIDAI specifies the various processes relating to data management
and security protocols under the Aadhaar Act. Further, the agencies,
consultants, advisors, or any other persons appointed or engaged by the
UIDAI must also have in place appropriate technical and organizational
security measures as specified by the UIDAI.
Further, no core biometric information i.e., finger prints, iris scans, or
other biological attributes can be shared except for information required for
generating the Aadhaar number and for authentication purposes. Further,
neither the Aadhaar number nor core biometric information shall not be
published, displayed, or posted publically. However, the Identity
48. Id. at 1.
49. Includes the photograph, fingerprint, iris scan, or such other biological attributes of an

individual. Id. at 3.
50. Includes information relating to the name, date of birth, address, or other relevant
information of an individual but shall not include race, religion, caste, tribe, ethnicity, language,
records of entitlement, income, or medical history. Id. at 3.
51. The UIDAI assigns Aadhaar numbers to residents of India. Id. at 2.
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Information collected may be revealed in the interest of national security or
on the order of a court.

D.

OFFENCES AND PENALTIES

The Aadhaar Act specifies penalties for various offences, including
impersonating another person, unauthorized collection of Identity
Information, unapproved disclosure, transmission or copying of information,
or acting in contravention of any agreement or arrangement made pursuant
to the Aadhaar Act. Further, an unauthorized person may be subject to fines
as well as imprisonment if any information in the centralized database is
disrupted, destroyed, stolen, concealed, or altered. A requesting entity or an
enrolling agency shall also be penalized if it fails to comply with the
requirements and rules provided under the Aadhaar Act.
Lastly, courts are not permitted to recognize any offenses punishable by
the Aadhaar Act unless the complaint is made by the UIDAI or any officer or
person authorized by it.
X.

Key Commercial Aspects of RERA on Buyers and Builders

&

The real estate sector in India has been unregulated and unorganised for
years. As a result of this, the need for regulation by an authority along the
lines of SEBI, IRDA, etc. was felt. The Real Estate (Regulation
Development) Act, 2016 ("RERA")52 has been enacted with the objective of
ensuring transparency in real estate transactions and protecting consumers'
interest. To achieve the aforesaid objectives, RERA establishes a regulatory
body, the Real Estate Regulatory Authority, which has been empowered to
regulate the projects from the time the project launches until the conveyance
of the land to the society/association of buyers. RERA was partially notified
and has been in force since May 1, 2016, followed by the Central
Government enacting rules that will apply to the Union territories.ss The
key provisions under the RERA regime that significantly impact the buyers
and the developers are discussed below.
Seventy percent of the project receipts from the buyers have to be parked
in a separate account, which can only be used for the land purchase and
construction cost earmarked to that specific project. This may result in
higher external borrowing for developers and the escalation of prices for the
buyers. This will also impact the fund raising capability of developers as
52. The Real Est. (Reg. & Dev) Act, 2016, Mmus-iR oF LAW AND JUST. (Mar. 25, 2016), http:/
/www.indiacode.nic.in/acts-in-pdf/2016/201616.pdf.
53. 59 Sections of the Real Estate (Regulation and Development) Act, 2016 were notified by

the Ministry of Housing & Urban Poverty Alleviation on April 27, 2016, bringing the Act into
force and effect as of May 1, 2016. Press Release, Press Info. Bureau, Gov't of India, Ministry of

Housing & Urban Poverty
PrintRelease.aspx?relid=142595.
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collateral creation will change as the projects will fall under the Authority in
case of default.54

Developers will have to register each project with the Authority before
even making an offer for sale. This will infuse much needed transparency
and accountability as the Authority will monitor the projects right from their
inception. This provision covers both residential and commercial projects
under its ambit, but exempts projects that: (i) are less than 500 square metres
or, (ii) entail the construction of less than eight apartments.55
The developer is liable to either rectify or compensate the buyer for any
structural defects or any other defect in workmanship, quality or provision of
services, or any other obligations for a period of five years from the
allotment of handing over of possession. This strict defect liability will
ensure that the developers are circumspect about the quality of their
construction.56
Further, the definition of "carpet area" has been provided under the Act,
leaving no ambiguity for liberal interpretation or exploitation by the
developers. In fact, the RE Sector will benefit due to the standardization
from calculation of apartment units based on carpet area and not the entirety
of the apartment and its external structures.57
Another noteworthy provision is the requirement for the promoters to
first enter into a written agreement for sale with the buyers and register said
agreement before accepting any advance payment or application fee, not
exceeding 10 percent of the cost. This limit on receipt of advance payment
shall make the developer more accountable towards consumer.5 8 Lastly, the
buyers shall be entitled to claim refund of the amounts paid, along with
interest, as well as seek compensation from the developers in case of building
closure or other developer noncompliance.59
XI.

A.

Indian Inmnigration Law Updates
LANDLORDS IN INDIA MUST REPORT THE STAY OF FOREIGN
NATIONALS ON

THEIR PREMISES

There was increased enforcement in 2016 of a long-standing regulation
that tracks the stay of foreign nationals in India. The regulations provide
that "Any Hotel/Guest House/Dharmashala (charitable housing)/Individual
House/ University/Hospital/Institute/Others etc. who provide
accommodation to foreign nationals must submit the details of the residing
foreign national in Form C to the Registration authorities within twenty54.
55.
56.
57.
58.
59.

The Real Est. Act, supra note 52, at 8.
Id. at 7.
Id. at 15.
Id. at 2.
Id. at 14.
Id. at 16.
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four hours of the arrival of the foreign national at their premises."60
Although hotels, guest houses, hospitals, and hostels were previously
required to file a Form C about foreign nationals living on their premises, in
2016, this regulation was also strictly enforced against individual or private
home owners, including landlords.61

B.

MANDATORY BIO-METRIC COLLECTION FOR

7

INDIA VISA

CATEGORIES WHEN APPLYING nT LONDON

On August 5, 2016, the High Commission of India in London announced
in a Press Release that, effective August 19, 2016, biometrics enrollment is
required for visa applicants in certain visa categories.62

C.

RESIDENCE RIGHTS THROUGH INVESTMENTS

India has decided to welcome certain foreign nationals who are willing to
make significant investments in India by granting long term, hassle-free
residence rights in India.63 The information available to the public at
present refers to this as "permanent residence status," but what is being
offered is an initial residence status of ten years followed by an extension of
another ten years. 64
The "permanent residence status" that will be granted to foreign investors
for up to twenty years, including multiple visits, is meant to encourage job
creation in the country. According to the official statement issued after the
union cabinet, chaired by Prime Minister Narendra Modi, took the
decisions, the benefit under the foreign direct investment policy is available
to investors who will bring a minimum of Rs. ten crore (about $1.5 million)
into the country and generate twenty jobs every year. 65 The minimum
investment required under this scheme could be either Rs. ten crore (about
$1.5 million) in eighteen months or Rs. twenty-five crore ($ 3.6 million) in
thirty-six months. Further, under current regulations, most foreign
nationals could qualify for naturalization as Indian citizens after staying in
India for twelve years in qualifying long-term status, subject to certain
criteria.66
60. Form C, BUREAU OF IMMIGR. (Aug. 11, 2015), http://boi.gov.in/content/form-c; Ministry
ofHome Affairs Notification, Ti GAZETTE OF INDIA: EXTRAORDINARY (Mar. 18, 2016), http://

egazette.nic.in/WriteReadData/2016/168653.pdf.
61. Ministry of Home Affairs Notification, supra note 60.
62. Zeenat Phophalia, India: Mandatory Bio-metric Collection For 7 India Visa Categories When
Applying In London, MONDAQ (Sept. 6, 2016), http://www.mondaq.com/india/x/524626/
work+visas/Mandatory+Biometric+Collection+for+7+India+Visa+Categories+When+Apply
ing+in+London.

63. Abhijit Roy Chowdhury & Bibhudatta Pradhan, India Considers $1.5 Million Residence Visa
to Woo Investment, BLOOMBERG (Aug. 31, 2016), https://www.bloomberg.com/news/articles/
2016-08-30/india-said-to-mull-1-5-million-residence-visa-to-woo-investment.

64. Id.
65. Id.
66. Id.
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OF CITIZENSHIP MADE EASIER FOR CERTAIN PAKISTANI

NATIONALS

In an effort to allow certain minorities from Pakistan to continue to live
and work in India, the Modi-led government has put forth a proposal on
August 23, 2016 to simplify the process of obtaining Indian citizenship for
these individuals.67 Under the proposal, certain Pakistani nationals staying in
India on a long term visa will be permitted to open bank accounts with prior
RBI approval, subject to certain conditions, to buy property, obtain a
Permanent Account Number (PAN) and Aadhaar Number, and given
permission to become self-employed or to do business in the country.

XII.

Indian Climate Change and Clean Energy Update

Internationally, the Modi government continued to strengthen India's
engagement on climate change and clean energy issues in 2016.68 An
overview of the agreements, policies, and initiatives announced in 2016 is

below.

A.

INTERNATIONAL

1.

ParisAgreement

Over 190 countries, India included, adopted the Paris Agreement69 at the
21st Conference of the Parties (COP 21) of the United Nations Framework
Convention on Climate Change (UNFCCC) held in Paris in December
2015. As part of this Agreement, countries, including India, for the first
time agreed to a universal, legally binding global climate deal. The Paris
Agreement would be in force when at least fifty-five Parties to the
UNFCCC accounting in total for at least an estimated 55 percent of the
total global greenhouse gas emissions deposit their instruments of
ratification, acceptance, approval, or accession. To fulfill this requirement,
India ratified the Paris Agreement on October 2, 2016.70 The Paris
Agreement came into force on November 4, 2016.

&

67. Grant of Various Facilities to Persons Belonging to Minority Communities in
Afghanistan, Bangladesh & Pakistan, namely, Hindus, Sikhs, Buddhists, Jams, Parsis
Christians, Staying in India on Long Term Visa (LTV), http://mhal.nic.in/pdfs/
LTVFacilities_230816.pdf (last visited Apr. 15, 2017).
68. Aseem Chawla et al., India, 50 Ti-i YnR IN Rnvinw 613 (2016), http://
www.americanbar.org/content/dam/aba/uncategorized/international-law/ yir641.auth
checkdam.pdf.
69. The Paris Agreement, UNITED NATIONs, http://unfccc.int/paris-agreement/items/
9485.php (last visited Apr. 14, 2017).
70. Press Release, Press Info. Bureau, Gov't of India, Ministry of Environment & Forests:
Cabinet Approves Ratification of the Paris Agreement (Sept. 28, 2016), http://pib.nic.in/newsite
/PrintRelease.aspx?relid=151205.
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Mission Innovation

'

On November 30, 2015, a global initiative of twenty-two countries and
the European Union launched Mission Innovation. Members of Mission
Innovation have committed to double their governments' clean energy
research and development (R&D) investments over five years, while
encouraging greater levels of private sector investment in transformative
clean energy technologies. India was one of the initial signatories of Mission
Innovation and at the Ministerial in San Francisco in June 2016, announced
its plans to double clean energy R&D investment from $72 million to $142
million over a period of five years. 7
3.

Montreal Protocol / Kigali Amendment

The Kigali Amendment, an amendment to the Montreal Protocol, was
adopted in 2016 with the aim to phase down hyrofluorocarbons (HFCs), a
potent greenhouse gas. The amendment establishes a schedule of targets
and timetables for all developed and developing countries to reduce their use
of HFCs. As part of this amendment, by the year 2047, India must have
reduced its 2024-26 levels of HFC use by 85 percent. 72
B.

NATIoNAL

1.

Coal

In the annual budget for fiscal year 2016-17, the Modi government
increased the clean energy cess on coal mined and imported from Rs 200
($2.94) to Rs 400 ($5.88) per metric ton.73 The revenue collected from this
cess will be used to finance the Clean Environment Fund.
2.

Renewables

A National Wind Solar Hybrid Policy74 is being drafted by the Ministry of
New and Renewable Energy. This policy aims to provide a framework for
promotion of large grid connected wind-solar PV systems. Apart from
71. India Announces Plan to Double the Inv. in Next 5 Years in Clean Energy Research, DEP'T OF
BIOTECHNOLOGY, http://www.dbtindia.nic.in/press-release-san-francisco-us-2nd-june-2016/

(last visited Apr. 15, 2017).
72. David Doniger, Countries Adopt Kigali Amend. to Phase Down HFCs, NRDC (Oct. 14,
2016), https://www.nrdc.org/experts/david-doniger/countries-adopt-kigali-amendment-phasedown-hfcs; Amitabh Sinha, Kigali Delivers Second Big Climate Deal; Montreal Protocol Amended to
Eliminate HFCs, IENATON (Oct. 15, 2016), http://indianexpress.com/article/india/india-newsindia/kigali-delivers-second-big-climate-deal-montreal-protocol-amended-to-eliminate-hfcs-

3083930/.
73. Gov't Doubles Clean Energy Cess on Coal to Rs 400 Per Tonne, T-E TimEs OF INMiA (Feb. 29,
2016), http://timesofindia.indiatimes.com/budget-2016/industry/Union-Budget-2016-Govtdoubles-Clean-Energy-Cess-on-coal-to-Rs-400-per-tonne/articleshow/51191619.cms.
74. Press Release, Press Info. Bureau, Gov't of India, Ministry of New & Renewable Energy:

Wind Solar Hybrid Policy to Strengthen Energy Security of India (Aug. 1, 2016), http://pib.nic.
in/newsite/printrelease.aspx?relid=148106.
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providing energy security, the policy is expected to help achieve better grid
stability.
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